
 

 

IN THE UNITED STATES DISTRICT COURT  

FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

 

SECURITIES AND EXCHANGE 

COMMISSION 

 

  Plaintiff 

 

  v. 

 

DONALD ANTHONY WALKER YOUNG, 

ET AL.  

 

  Defendants 

 

OAK GROVE PARTNERS, L.P., 

NEELY YOUNG, AND W.B. DIXON 

STROUD JR., 

  

                        Relief Defendants 

 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 
  
  
 
Civil Action No.: 2:09-cv-01634-JP 
 
 

 

ORDER 

 

This matter came to be heard upon the motion of Louis C. Bechtle (the “Receiver”), the 

Equity Receiver for defendants Donald Anthony Walker Young, Acorn Capital Management, 

LLC, Acorn II, LP and/or any entities that the defendants own or control or in which any of them 

have an interest (collectively “Acorn Entities”), for authority to make an interim distribution to 

creditors of the Receivership Estate.  The Receiver has represented that notice of the motion was 

served on all known investors with, and trade creditors of, the Defendants, as well as on the 

parties to the case.  The Court having considered the motion and supporting papers and any 

responses, objections and/or opposition to the motion, it is hereby ORDERED that: 

1. The relief requested in the Receiver’s motion is reasonable and well-supported 

and, therefore, it is granted and any and all objections to the motion are overruled. 



 

 

2. The Receiver is authorized to make an initial distribution of $4 million from 

Receivership funds to creditors with claims accepted by the Receiver (“Allowed Claims”).  This 

will result in a total recovery of approximately 18.9 percent by those creditors that received no 

prior payments, withdrawals, and/or distributions from the Acorn Entities (“Prior Payments”).   

3. The Receiver shall determine the interim distribution amount for each claim in the 

following manner: 

As to Investor Creditors 

a. Only actual funds invested with the Defendants are included in Allowed 

Claims.  Claims based on profits, interest, or other accruals reported by the 

Defendants, or not related to any capital investment, are not allowed; 

b. The interim distribution amount for each claim shall be calculated first by 

multiplying the total amount invested by 18.9 percent. This results in each 

investor’s gross pro rata distribution amount (the “Gross Distribution Amount”); 

c. Each investor’s Prior Payments shall then be subtracted from their 

respective Gross Distribution Amount resulting in the “Net Distribution Amount.” 

d. The Receiver shall distribute to each investor with an Allowed Claim their 

respective Net Distribution Amount. 

As to Trade Creditors and Oak Grove Partners, L.P. 

e. Oak Grove Partners L.P., and each trade creditor holding an allowed claim 

shall receive an 18.9 percent pro rata distribution from Receivership funds.   

IT IS FURTHER ORDERED that, with respect to claims disputed by the Receiver, the 

Receiver shall calculate the claimant’s Net Distribution Amount, including any disputed amount 

in such calculations, and shall hold each claimant’s Net Distribution Amount in reserve 



 

 

(“Reserved Funds”), pending adjudication of the disputed claim by this Court.  Upon 

adjudication of disputed claims, the Receiver shall distribute the Reserved Funds to the claimants 

in accordance with this Court’s determination, and shall release any remaining Reserved Funds 

to accounts holding general Receivership funds, releasing any restriction on the same. 

 

Date: ____________________   ____________________________________
       The Honorable John R. Padova, U.S.D.J. 
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RECEIVER LOUIS C. BECHTLE’S MOTION TO APPROVE  

PROPOSED PLAN OF INTERIM DISTRIBUTION 

 

The Receiver, Louis C. Bechtle hereby moves this Court for an order approving the 

Receiver’s Proposed Plan of Interim Distribution.  The grounds in support of this motion are set 

forth in the accompanying memorandum. 

 

Date: December 23, 2010    Respectfully submitted, 

        s/ Kevin Dooley Kent    

       Patricia M. Hamill, Esquire 

       Kevin Dooley Kent, Esquire 

       Attorney I.D. Nos.: PA 48416 & 85962 

       Conrad O’Brien PC 

       1515 Market Street, 16th Floor 

       Philadelphia, PA 19102-1921 

       Telephone: (215) 864-9600 

       Facsimile: (215) 864-9620 

       Counsel for Louis C. Bechtle, Receiver 
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Louis C. Bechtle, Receiver for defendants Donald Anthony Walker Young, Acorn 

Capital Management, LLC, Acorn II, LP and/or any entities that the defendants own or control or 

in which any of them have an interest (collectively “Acorn Entities”), respectfully submits the 

Receiver’s Proposed Plan of Distribution (“Receiver’s Plan”) for the Acorn Entities.  The 

Receiver is currently in a position to recommend an interim distribution of $4 million of the 

Receiver’s available cash assets.  The Receiver seeks the Court’s approval of the procedures 

outlined herein so that he may prepare to distribute these proceeds of the Receivership Estate to 

victims.  This document will be posted on the receivership website and served on all counsel 

who have entered an appearance in this action.1  In addition, the Receiver will mail copies of the 

Receiver’s Plan to all known investors and trade creditors within five (5) business days of this 

filing.  The Receiver will include a Notice in the mailing in the form attached hereto as Exhibit 

A, which instructs creditors that any objections to the Plan must be filed with the Court within 

seventeen (17) days of receipt. 

I. PRELIMINARY STATEMENT 

Since his appointment on June 25, 2009, the Receiver has marshaled the assets of the 

receivership estate; made determinations regarding the management, disposition, and liquidation 

of receivership assets to maximize the funds available to the Estate; undertaken a comprehensive 

forensic investigation and analysis of the Acorn Entities including the reconstruction of investor 

accounts; initiated measures, including the filing of lawsuits, to recover fraudulent transfers and 

other wrongful diversions of investor funds; and implemented a claims resolution procedure to 

identify and verify the claims and amounts of all known net losing investors and creditors of the 

Acorn Entities (collectively, “Claimants”).  Although the Receiver’s investigation and efforts to 

                                                 
1  The Receiver’s website address is http://www.acornreceiver.com. 
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recover additional assets are ongoing, the Receiver’s Plan proposes to distribute a substantial 

portion of the Receiver’s available liquid assets to Claimants whose claims have been verified 

through the approved Claims Resolution Procedure.  In connection with this distribution, the 

Receiver recommends a pro-rata distribution calculated using a “Rising Tide” methodology 

described below. 

The Receiver’s recommendation is based on several important conclusions drawn from 

his investigation and analysis of the activities of the Acorn Entities:  

• First, the funds invested in the Acorn Entities were extensively commingled.   

• Second, the Acorn Entities operated as a variation of the classic Ponzi scheme.  

Young began to divert substantial sums of money from the fund almost immediately upon its 

inception, in amounts that far outpaced any potential gains achieved by the fund.  As a result, the 

actual balance in the fund was substantially lower than reported to investors within the first year 

of its operation and at all times thereafter.  In other words, the Acorn Entities were insolvent 

almost immediately.  Accordingly, any payments made to investors were not real economic 

gains; rather, the payments were a re-distribution of the funds contributed by the investors 

themselves.   

• Third, the payments to particular investors varied substantially.  Some investors 

realized substantial fictitious gains while others lost their entire investment.  Many investors 

received varying amounts between these two extremes, recovering some portion of their original 

investment but less than 100%.   

• Fourth, at this stage of the proceeding, the Receivership Estate does not have 

sufficient assets to make the Claimants whole and the Receiver does not expect to recover 

sufficient additional assets to do so in the future. 
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In light of these considerations, the Receiver recommends an interim, partial distribution 

of Receivership assets that attempts to equalize the amount received by claimants to the extent 

permitted by the assets available for an interim distribution. 

II. BACKGROUND 

A. Procedural History 

On April 17, 2009, the Securities and Exchange Commission (“SEC”) filed an action 

against Donald Anthony Walker Young (“D.A. Young”), Acorn Capital Management, LLC, and 

Acorn II, LP (collectively “the Acorn entities”), alleging various securities violations arising out 

of the Defendants’ fraudulent investment activity in the nature of a Ponzi scheme.   

The Court issued a Temporary Restraining Order on April 17, 2009, inter alia, freezing 

the assets of the Defendants and several relief defendants, and enjoining further investment 

activities by the Defendants.  On April 23, 2009, D.A. Young, Neely Young, and the Acorn 

entities filed consents to the imposition of a preliminary injunction and other relief.  The court 

entered a preliminary injunction in accordance therewith on April 24, 2009. 

By Order dated June 25, 2009 (the “Receivership Order”), Louis C. Bechtle was 

appointed as receiver in the above-captioned matter (hereafter “the Receiver”).  Pursuant to the  

Receivership Order, the Receiver has been tasked with, inter alia, preserving the assets of the 

Receivership Entities; determining the identity of all investors along with the amounts invested 

and received; liquidating and winding up the business and affairs of the Receivership Entities; 

and compromising any claim of any creditor of the Receivership Entities in order to provide a 

just and equitable distribution of Receivership Assets to creditors of the Receivership Entities.  

See Receivership Order Section II generally; Section X, ¶¶ J, K, P, T. 
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B. Claims Procedure 

Pursuant to the above-referenced duties and obligations, on May 10, 2010 the Receiver 

filed a motion seeking to establish a Claims Resolution Process for identifying and determining 

the claim amounts of all known Investor Creditors2 and Trade Creditors of the Receivership 

Estate, and a Claims Bar Date after which time no claims could be submitted or disputed.   The 

Court approved the Receiver’s proposed Claims Resolution Process on May 14, 2010.  (Claims 

Procedure Order attached hereto as Exhibit B). 

In accordance with the approved procedure, the Receiver provided notice of the Claims 

Bar Date and Claims Resolution Procedure to all known Investor Creditors and Trade Creditors, 

and also published notice of the same in multiple forms of media to provide unknown creditors 

the opportunity to present claims.  Forty Four (44) Known Investor Creditors were provided with 

transaction schedules providing a summary of the Receiver’s analysis regarding that investor’s 

transactions as well as a preliminary assessment of the Investor Creditor’s total net loss.  Those 

investors were asked to respond to the transaction schedule by either confirming or rejecting the 

Receiver’s analysis, and providing additional information where appropriate.  Trade Creditors 

were provided with a claim form and were asked to list all claims to be asserted against the 

Receivership together with all information in support of the asserted claims.   

Since that time, the Receiver has received and processed a total of 40 Investor Schedules 

and 30 Trade Creditor Claim Forms.3  Of the claims processed, 37 Investor Creditor Claims and 

27 Trade Creditor Claims have been fully and finally confirmed by the Receiver.  The remaining 

                                                 
2  Investor Creditors are defined as investors that suffered a net loss, i.e., investors that contributed more than 
they withdrew from the fund.   
3  Four investors did not return their Investor Schedules.  Accordingly, the Receiver has confirmed the claims 
of those investors in the amounts originally calculated by the Receiver and set forth on their schedules.  By failing to 
return their schedules, the non-responding investors have waived their rights to dispute the amount of their claims.  
(See Exhibit C, Claims Procedure Order at ¶ 7). 
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claims are currently in dispute.  Disputed claimants cannot participate in the Receiver’s proposed 

interim distribution until those claims have been resolved.  Accordingly, the Receiver intends to 

file a motion seeking a final resolution of such claims by the Court.4   

III. FACTS UNDERLYING THE RECEIVER’S RECOMMENDATION 

The Receiver, as well as his attorneys and accountants, have spent considerable time 

investigating the activities of the Acorn Entities.  The Receiver’s investigation has included the 

issuance of approximately ninety-five (95) document subpoenas and requests for production, the 

review of more than 800,000 documents, and numerous fact-witness interviews in order to 

reconstruct the accounts, balances and transactional activity of all of the Acorn Entities.  The 

Receiver’s Accountant has also undertaken an extensive investigation and forensic analysis of 

the Acorn Entities.  To that end, the Receiver’s Accountant has collected and analyzed 

transactional data for twenty (20) bank accounts from over a ten (10) year period to identify the 

sources and uses of funds.  Numerous subpoenas were issued to banking institutions and 

brokerages due to the lack of comprehensive and accurate accounting records for the Acorn 

Entities that could properly identify basic information such as the identities of investors and the 

scope of the contributions and withdrawals attributable thereto.   

Based on the above investigatory work, the Receiver has made a number of conclusions, 

which form the basis for his recommendation. 

  

                                                 
4  The claims in dispute are as to amount, and not necessarily the claimant’s status as a creditor.  Therefore, as 
articulated in section IV.D.3. below, the Receiver proposes to issue separate interim distributions to those creditors 
upon the resolution of their claims and will hold an appropriate reserve for that purpose.   
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A. The Acorn Entities Operated As A Ponzi Scheme 

From at least 1999 through April of 2009 Donald Anthony Walker Young (“Young”) 

misappropriated investor funds from three entities that he largely controlled: a registered 

investment advisor – Acorn Capital Management, LLC (hereafter referred to as “Acorn 

Capital”), and two limited partnerships – Acorn II, LP and its predecessor Acorn Capital 

Management II, LP (“ACM II”).  The Receiver believes that this activity resulted in losses of 

approximately $30.9 million to forty four (44) investors.  (See SEC SJ Mot., Ex. A, Affidavit of 

Michael R. Shanahan (hereafter “Kroll Aff.”) at ¶ 12).5  Through Acorn Capital’s 

management of a separate investment partnership, relief defendant Oak Grove, Young was 

able to convert additional funds for his personal use and to perpetrate the fraudulent 

scheme, in amounts believed to exceed $3.5 million. 

Based on that activity, the Securities and Exchange Commission (SEC) filed a complaint 

on April 17, 2009 alleging that the Defendants’ conduct violated the antifraud provisions of the 

Securities Act of 1933 (“Securities Act”), the Securities Exchange Act of 1934 (“Exchange 

Act”), and/or the Investment Advisers Act of 1940 (“Advisers Act”), and that defendant Acorn 

Capital violated, and defendant Young aided and abetted Acorn Capital’s violation of, certain 

recordkeeping provisions of the Advisers Act (the “Civil Action”).  The Defendants, through 

Young, have admitted the facts underlying the violations charged in the SEC Complaint, and 

further have admitted related fraudulent conduct dating back to 1999.  (See SEC SJ Mot., Exs. C 

& D, Young’s Answer to the SEC’s First Request for Admissions dated May 27, 2010, and 

                                                 
5  “SEC SJ Mot.” refers to the Motion for Summary Judgment filed by the Securities and 

Exchange Commission in this matter on November 29, 2010 and docketed at filing #192.  That 
motion is available for downloading and viewing through the Court’s electronic filing system, 
and will also be made available on the Receiver’s website. 
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Young’s “Answer to the SEC’s Interrogatories and Requests for Production,” dated June 11, 

2010). 

Young was indicted on April 1, 2010, in a parallel criminal proceeding (the “Criminal 

Proceeding”), charged with one count of mail fraud (18 U.S.C. § 1341) and one count of money 

laundering (18 U.S.C. § 1957) (the “Indictment”).  (SEC SJ Mot., Ex. B, Indictment in U.S. v. 

Young, Crim. No. 09-110 (E.D. Pa.)).  As alleged in the Indictment, from in or about November 

1999, through in or about April 2009, Young perpetrated a scheme to defraud investors, 

diverting more than $25 million of investor funds to his own use.  On July 20, 2010, Young pled 

guilty to both counts of the Indictment.  (SEC SJ Mot., Exs. F & G, Plea Memorandum and 

Plea Hearing Transcript). 

1. Acorn Capital Management II, LP 

Beginning in 1999 and continuing thereafter, ACM II, through Young and Acorn Capital, 

accepted investments from investors in the form of limited partnership interests.  (SEC SJ Mot., 

Ex.  C (Admissions), ¶¶ 24-25).  Young and Acorn Capital did not maintain ACM II investor 

accounts separately; rather all investments in ACM II were pooled in financial account(s) held by 

ACM II.  (SEC SJ Mot., Ex. C (Admissions), ¶¶ 26-27). 

By November 1999 at the latest, Young and Acorn Capital began using investor funds in 

the ACM II financial accounts for purposes other than those authorized by the ACM II 

investors.  (See SEC SJ Mot., Ex. A (Kroll Aff.), ¶ 4; SEC SJ Mot., Ex. F (Plea Memo), p. 4).  

Among other things, Young and Acorn Capital, without disclosure to investors, and without the 

permission or authorization of ACM II investors, transferred investor funds directly or indirectly 

into one or more personal accounts held in Young’s name and jointly with his wife, which were 

then used to pay Young’s personal expenses.  (SEC SJ Mot., Ex. C (Admissions), ¶¶ 29-43; SEC 

SJ Mot., Ex. A (Kroll Aff.), ¶ 4). 



 

8 
 

Young and Acorn Capital acted deliberately to preserve investor ignorance of the fraud, 

providing false information to ACM II investors about ACM II investment accounts.  (SEC SJ 

Mot., Ex. C (Admissions), ¶¶ 44-53).  Young and Acorn Capital created and provided ACM II 

investors account statements (“ACM II Account Statements”) which reflected false profits and 

inflated account balances.  (SEC SJ Mot., Ex. C (Admissions), ¶¶ 45-52).  Accordingly, ACM II 

investors’ account statements reflected the balances that the ACM II investors expected to see in 

their accounts based on their capital contributions and stated returns, and did not reflect the 

substantial amounts converted by Young and Acorn Capital for unauthorized purposes reducing 

the fund well below the balance reported to investors.  (SEC SJ Mot., Ex. C (Admissions), ¶ 50).  

Moreover, Young and Acorn Capital deliberately created and provided tax documents to 

investors that did not accurately reflect the investors’ income from their investments in ACM II.  

(SEC SJ Mot., Ex. C (Admissions), ¶¶ 53-57). 

As a direct result of this conduct, from the inception of ACM II through the institution of 

the Civil Action, Young and Acorn Capital illegally diverted $10,256,594 from investor funds in 

ACM II financial accounts.  (SEC SJ Mot., Ex. A (Kroll Aff.), ¶ 4. See also SEC SJ Mot., Ex. C 

(Admissions), ¶¶ 58-60). 

2. Acorn II, LP 

Beginning in 2001 and continuing thereafter, Young formed Acorn II, and 

through Acorn Capital, began accepting investments in the form of limited partnership interests 

in that entity.  (SEC SJ Mot., Ex. C (Admissions), ¶¶ 70-71).  Although Acorn II was formed as a 

separate entity, its purpose was to succeed ACM II, and most investors were led to believe that 

their original investments in ACM II were transferred to and held by Acorn II.  However, 

without the knowledge of the investors and in furtherance of the fraudulent activity, Young and 

Acorn Capital did not transfer the assets.  In some instances, Young directed investors in Acorn 
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II to send their investments in Acorn II to ACM II financial accounts.  (SEC SJ Mot., Ex. C 

(Admissions), ¶ 72). 

As with ACM II, Young and Acorn Capital misappropriated funds from Acorn II 

investors and Acorn II financial accounts.  Over time, the Defendants collectively 

misappropriated over $14.1 million from Acorn II for Young’s personal benefit.  (SEC SJ Mot., 

Ex. A (Kroll Aff.), ¶¶ 6-7; see also SEC SJ Mot., Ex. C (Admissions), ¶ 120; SEC SJ Mot., Ex. F 

(Plea Memo), pp. 4-5). 

From the inception of Acorn II through April 17, 2009, Acorn Capital financial accounts 

were primarily funded by Acorn II funds.  (SEC SJ Mot., Ex. A (Kroll Aff.), ¶ 7).  Over time, the 

Defendants directed a net amount of $2,589,762 in Acorn II investor funds, originating from 

Acorn Capital financial accounts, to the benefit of Young and his family.  (SEC SJ Mot., Ex. A 

(Kroll Aff.), ¶ 7; see also SEC SJ Mot., Ex. C (Admissions), ¶ 139). 

Finally, from the inception of Acorn II through April 17, 2009, Young and Acorn Capital, 

through Acorn II, also directed the disbursement of approximately $9,182,356 from Acorn II 

financial accounts to Acorn II and ACM II investors as distributions and/or withdrawals, and 

directed the Accountants to record those distributions as originating from investors who had not 

requested or authorized, and did not receive, the distributions.  (SEC SJ Mot., Ex. A (Kroll Aff.), 

¶ 8; see also SEC SJ Mot., Ex. C (Admissions), ¶¶ 121-122; SEC SJ Mot., Ex. F (Plea Memo), 

pp. 4-5). 

B. Investors’ Funds Were Extensively Commingled 

Acorn II and ACM II were operated as limited partnerships and managed by Acorn 

Capital.  Investors purchased limited partnership interests in Acorn II and ACM II.  The 

Defendants did not maintain each limited partner’s investment in Acorn II and ACM II in 
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segregated financial accounts; rather, they pooled all investments together in either Acorn II or 

ACM II financial accounts.  (SEC SJ Mot., Ex. C (Admissions), ¶¶ 73-75).   

C. The Separate Status Of The Partnerships Were Completely Disregarded 

Although Acorn II and ACM II were ostensibly separate entities and maintained separate 

accounts, Young and Acorn Capital disregarded their separate status when operating those 

entities and in perpetrating the overall fraudulent scheme.  Each entity was used for the same 

purpose: to receive investments from the investors in the Acorn Entities, and Acorn II was 

intended to replace ACM II as the primary investment partnership under the management of 

Young and Acorn Capital.  As such, Acorn II succeeded ACM II as the vehicle through which 

Young and Acorn Capital perpetrated the fraud.   (See SEC SJ Mot., Ex. C (Admissions), ¶ 93; 

see also SEC SJ Mot., Ex. F (Plea Memo), p. 4).  

Soon after the creation of Acorn II, the Defendants substantially discontinued the 

operations of ACM II and no longer provided ACM II Account Statements to all but one ACM II 

investor.  (SEC SJ Mot., Ex. C (Admissions), ¶¶ 94-96).  Rather, at that time, Young began 

creating for all except one ACM II investor, Acorn II Account Statements indicating that ACM II 

investments were investments in Acorn II, reflecting, dollar for dollar, each ACM II investor’s 

principal contribution and purported balance in ACM II.  (SEC SJ Mot., Ex. C (Admissions), ¶¶ 

96-98).  Moreover, the books and records maintained by Young, which were the basis for the 

Acorn II Account Statements, reflected ACM II investors as Acorn II investors.  (SEC SJ Mot., 

Ex. C (Admissions), ¶ 99). 

However, unbeknownst to Acorn II and ACM II investors, Young transferred only the 

records of existing ACM II investments to Acorn II—he did not transfer the funds underlying the 

investments from ACM II financial accounts to Acorn II financial accounts.  (SEC SJ Mot., Ex. 

C (Admissions), ¶¶ 99-102).  Therefore, although Acorn II books and records reflected the 
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investments of ACM II investors, Acorn II financial accounts never received those investments 

or any associated income.  Moreover, over time Young diverted substantially all of the investor 

funds in ACM II financial accounts to personal use.  (SEC SJ Mot., Ex. C (Admissions), ¶¶ 105-

109; SEC SJ Mot., Ex. A (Kroll Aff.), ¶ 5).  In other words, Young diverted funds from ACM II 

accounts until there was no money left, and also diverted money from Acorn II accounts in 

similar fashion, all while reporting the combined balance of the two accounts represented the 

same investment by the same group of investors, and vastly overstating the balance, consistent 

with his reporting of false profits to investors. 

In sum, from the inception of the Acorn II, the aggregate of investments reflected on the 

books and records of Acorn II, which included investments in ACM II, exceeded the combined 

assets of the two limited partnerships.  (SEC SJ Mot., Ex. C (Admissions), ¶¶ 103-104).  

Nevertheless, the Acorn II Account Statements, provided by the Defendants to both the Acorn II 

investors and investors in ACM II, generally reflected all contributions, plus false profits, thereby 

leading investors to believe their investments were both intact and growing.  (SEC SJ Mot., Ex. 

C (Admissions), ¶¶ 98, 104, 129-133).  Ultimately, the Defendants used new money provided by 

Acorn II investors to repay investors in ACM II and made up shortfalls on ACM II investors, at 

least in part, if not fully, by using money from investors in Acorn II.  (SEC SJ Mot., Ex. F (Plea 

Memo), p. 4). 

IV. RECOMMENDATION 

A. Pro Rata Distribution 

The Receiver initially considered whether all allowed claims should share in the 

distributions pro rata, or whether the investors who put their funds in last and arguably could 

trace their investments to existing funds ought to be allowed to recover them in full, even though 

this result might leave little or nothing for the remaining investors.  The Receiver has rejected the 



 

12 
 

latter approach as inconsistent with the principles of equity as well as the overwhelming 

authority of courts that have considered distribution schemes in similar circumstances. 

The Receiver proposes a pro rata distribution to the claimants who hold allowed claims, 

all of whom are similarly situated.  With regard to the investors, each invested money with the 

Defendants before April 17, 2009 when the SEC initiated this action, each expected a return on 

that investment from the same underlying trading activities, and each awaits relief from the 

Receiver, who controls assets insufficient to repay the claimants in full.  With regard to the trade 

creditors, each performed services for the Acorn Entities and each expected to be paid in 

exchange.  Under the facts of this case, law and equity favor a pro rata distribution.  

In the seminal “Ponzi” scheme case, the United States Supreme Court held that equity 

dictates that all victims of the fraud be treated equally.  Cunningham v. Brown, 265 U.S. 1, 12-

13 (1924).  In that case, defrauded creditors sought to establish a presumption that Charles Ponzi 

wrongfully converted funds in the order in which investors invested the funds.  Id. at 12.  They 

argued that they should be permitted to trace their funds and should be paid distributions under 

the “first in, first out” method – i.e., the funds first invested with Ponzi should be considered to 

be the funds he had first lost or paid out to subsequent investors.  Id.  Therefore, the funds 

remaining when the fraudulent scheme collapsed would belong to those who put their money in 

last.  Id.  The Supreme Court rejected this argument, and instead concluded that all creditors 

occupied the same legal position for purposes of receiving a distribution.  Id. 

This fundamental principle – that, in any distribution, similarly situated investors must be 

treated alike so as to preserve equity and fairness is now well-established.  “[T]he use of a pro 

rata distribution has been deemed especially appropriate for fraud victims of a Ponzi scheme, in 

which earlier investors’ returns are generated by the influx of fresh capital from unwitting 
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newcomers rather than through legitimate investment activity.  In such a scheme, whether at any 

given moment a particular customer’s assets are traceable is a result of the merely fortuitous fact 

that the defrauders spent the money of the other victims first.”  S.E.C. v. Credit Bancorp, Ltd.  

290 F.3d 80, 89 (2nd Cir. 2002) (internal citation and quotation omitted).  Federal Courts of 

Appeals across the country, including the Third Circuit, have reached similar conclusions.  

S.E.C. v. Infinity Group Co., 226 Fed. Appx. 217, 218 (3rd Cir. 2007) (“the Courts of Appeals 

repeatedly have recognized that pro rata distribution of a defrauder’s assets to multiple victims 

of the fraud is appropriate and that District Courts act within their discretion in approving such 

distributions.”); see also Commodity Futures Trading Comm’n v. Topworth Int’l, Inc., 205 F.3d 

1107, 1115-16 (9th Cir. 1999); United States v. Vanguard Inv. Co., 6 F.3d 222, 226-28 (4th Cir. 

1993); SEC v. Elliott, 953 F.2d 1560, 1569 (11th Cir. 1992), rev’d in part on other grounds, 998 

F.2d 922 (11th Cir. 1993); Cf. In re Harvey Goldberg v. New Jersey Lawyers’ Fund for Client 

Protection, 932 F.2d 273, 280 (3rd Cir. 1991) (concluding, in a bankruptcy proceeding, that a pro 

rata distribution of funds is generally favored among similarly-situated creditors).   

The Receiver considered the feasibility and effectiveness of allowing investors to attempt 

to trace their investments but rejected such an approach as both arbitrary and inequitable.  

Consistent with Cunningham and its progeny, tracing fictions would be inappropriate in this 

case, which involves multiple victims of fraud whose funds have been commingled.  Allowing 

one defrauded claimant to recover at the expense of another merely because the former has the 

good fortune of being able to trace his or her funds would be unjust.  See id.  Indeed, most 

Courts of Appeals also have expressly rejected tracing as a method of distribution in similar 

cases.  See Credit Bancorp, Ltd., 290 F.3d at 88-89; United States v. 13328 and 13324 State 

Highway 75 North, 89 F.3d 551, 553-54 (9th Cir. 1996); United States v. Durham, 86 F.3d 70, 
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73 (5th Cir. 1996); Vanguard, 6 F.3d at 226-28; Elliott, 953 F.2d at 1569; Ruddle v. Moore, 411 

F.2d 718, 719 (D.C. Cir. 1969). 

B. The Receiver Recommends A Rising Tide Methodology Of Distribution 

Whether to distribute funds on a pro rata basis is not the end of the analysis.  Another 

important issue is how each investor’s distribution should be affected by any withdrawals the 

investor received before April 17, 2009.  Some investors received back the entire amount they 

invested, some received a portion of the amount they invested, and some received no 

withdrawals.  In light of the fact that the fraud began almost immediately upon the formation of 

the Acorn Entities, and therefore the entities were insolvent within the first year of their 

inception, some consideration must be given to pre-distribution withdrawals in that they 

represent partial recoveries at the expense of other investors.  In such circumstances, courts 

typically analyze two methods of distribution: Net Investment, and Rising Tide.6   

The Receiver has calculated the actual proposed interim distribution under both the Net 

Investment Method and the Rising Tide Method for purposes of comparison.  (See Summary 

Distribution Table attached as Exhibit C; Detailed Distribution Table by Claimant under Rising 

Tide and Net Invest Methods attached as Exhibits D & E).7  In presenting these tables, investors 

have been grouped into logical categories for purposes of comparison: those who never withdrew 

money from the fund; those that withdrew some money from the fund but are still net losers; and 

                                                 
6  Other pro-rata distribution schemes that are referenced in the case law, but generally dismissed out-of-
hand, include: 1) ordering the Receiver to recover all withdrawals from all investors, regardless of circumstances 
including whether the investor is a net loser or net winner (the “Recovery and Redistribution” method); and 2) 
ignore all withdrawals and distribute all funds pro rata according to each investor’s gross contributions.  Courts 
generally dismiss the first as impractical, and the second is inequitable.  See U.S. Commodity Futures Trading 
Com’n v. Equity Financial Group, Inc., 2005 WL 2143975, *25 (D.N.J. September 2, 2005) (rejecting Recovery and 
Redistribution Method); S.E.C. v. Byers, 637 F.Supp.2d 166, 182 (S.D.N.Y. 2009) (noting that ignoring 
distributions entirely “would inequitably reward those who already received some money back at the expense of 
those who never received a distribution.”).  
7  Investors are referred to by number on the detailed distribution tables attached as Exhibit D & E. 
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those whose claims are currently in dispute.  The schedule also includes trade creditors and Oak 

Grove as separate categories of claimants. 

1. Net Investment vs. Rising Tide 

Both the Net Investment and Rising Tide methods involve a pro-rata distribution of 

available assets.  Initially, the pro-rata multiplier under each method is calculated by dividing the 

total assets by the total claims.  For example, if there are $30 million in claims, and $10 million 

in assets to be distributed, the pro-rata multiplier is .33, or 33%.  The two methods differ in the 

manner in which they treat prior withdrawals in calculating the distribution amount.  The Net 

Investment Method subtracts prior withdrawals prior to applying the pro-rata multiplier to arrive 

at a distribution amount, while the Rising Tide method subtracts prior withdrawals after applying 

the pro-rata multiplier.8    

Mathematically, Net Investment Method distributions would be calculated according to 

the following formula: (actual dollars invested - withdrawals previously received) x pro rata 

multiplier = distribution amount.  This method would cause the Receiver to distribute funds to 

investors who had already received back more than their proportionate share of the distribution.  

By comparison, Rising Tide Method Distributions are calculated as follows: (actual dollars 

invested x pro rata multiplier) - withdrawals previously received = distribution amount.  Under 

this approach, the Receiver would make distributions at this time only to investors with a 

positive result applying the above formula, i.e., investors who previously received withdrawals 

less than their respective calculated distribution amounts.  Investors who already received 

                                                 
8  An alternative Net Investment Method also exists, often referred to as the “Modified Net Investment 
Method.”  This method seeks to account for circumstances where investors had the ability to roll-over, or reinvest, 
profits.  In other words, investments that provided regular distributions, which could be used to buy additional 
shares or partnership units in the investment, rather than withdrawn.  Under this method, reinvested fictitious profits 
are added to an investor’s claim.  Upon review of the Acorn Entities’ records, these type of roll-over investments do 
not appear to have occurred with any material frequency.  As a result, the Modified Net Investment Method is 
inapplicable and therefore is not included in the discussion below. 
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withdrawals in excess of their respective calculated distribution amounts would receive no 

distribution at this time. 

For the Court’s convenience in evaluating the alternatives, the following table compares 

the distribution amount and cumulative recovery for the investors in this case under the Rising 

Tide and Net Investment methods.  The table groups the investors into three categories: 1) 

investors that have not received redemptions, 2) investors with redemptions less than 25% of 

their total investment, and 3) investors with redemptions in excess of 25% of their total 

investment.  The table below demonstrates that under the Rising Tide Method, investors that 

have already received partial pre-distribution recoveries receive comparatively smaller payments 

in the distribution process in order to make more cash available to pay individuals that received 

fewer or no withdrawals prior to the distribution.9  (See also Exhibit C). 

 

 

 

 

 

 

                                                 
9   Investors excluded from the current interim distribution will not necessarily be excluded from future 
distributions.  Rising Tide is calculated based on each investor’s cumulative recovery.  As more money is available 
to distribute, the pro rata recovery will also increase.  Investors who would be excluded in this distribution because 
their prior withdrawals exceed the current pro-rata distribution, may participate in later distributions if their 
cumulative recovery is lower than the pro-rata distribution then being disbursed.  In other words, in this distribution 
the Receiver is attempting to bring all investors up to a baseline 18.9% cumulative recovery.  Under Rising Tide, 
investors who already recovered more than 18.9% of their total investment prior to the distribution are excluded.  In 
future distributions, the Receiver will increase the baseline.  So, for example, if in a later distribution the Receiver is 
able to bring investors up to a 30% recovery, then investors that had withdrawn 25%  (and were therefore excluded 
from this distribution) would receive a distribution.  The Receiver has analyzed these distribution models not only in 
connection with this interim distribution, but also assuming the availability of additional funds in varying amounts 
based on potential future recoveries.  Based on that analysis, the Receiver has determined that the Rising Tide 
Method will continue to be the most effective and equitable distribution method going forward. 
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Investor Category Rising Tide Method Net Investment Method 

There are 25 investors that have not 
received redemptions and with 
claims for their total amount 
contributed to the Acorn Entities.  
This category includes one disputed 
investor claim. 

Under the Rising Tide Method, all 25 
investors would be entitled to a 
distribution.  The amount distributed to 
these investors totals $2,766,894 and 
each investor would realize an 18.9% 
cumulative recovery of his/her total 
investment. 

Under the Net Investment Method, all 25 
investors would be entitled to a 
distribution.  The amount distributed to 
these investors totals $1,698,713 and 
each investor would realize a 11.6% 
cumulative recovery of his/her total 
investment. 

There are eight investors that have 
filed claims for losses that received 
redemptions from the Acorn Entities 
less than 25% of their total 
investment.  The average pre-
distribution recovery for these 
investors was 13.8% of total 
investment.  This category includes 
one disputed investor claim. 

Under the Rising Tide Method, only 
six investors would be entitled to a 
distribution.  The amount distributed to 
these investors totals $552,374 and the 
average cumulative recovery for these 
investors is 18.9% of their total 
investment.  Two investors would not 
be entitled to a distribution, as their 
pre-distribution recovery is greater 
than pro-rata share being distributed by 
the Receiver. 

Under the net investment method, all 
eight investors would be entitled to a 
distribution.  The amount distributed to 
these investors totals $906,145 and 
increases the average cumulative 
recovery for these investors to 23.8%. 

There are 11 investors that have filed 
claims for losses that received 
redemptions from the Acorn Entities 
in excess of 25% of their total 
investment.  The average pre-
distribution recovery for these 
investors was 63.1%.  This category 
includes two disputed investor 
claims. 

Under the Rising Tide Method, none 
of these investors would be entitled to 
a distribution, as their pre-distribution 
recovery is greater than the pro-rata 
share being distributed by the 
Receiver. 

Under the Net Investment Method, all 11 
investors would be entitled to a 
distribution.  The amount distributed to 
these investors totals $977,212 and 
increases their average cumulative 
recovery to 67.3%. 

 

2. Rising Tide Is The Most Equitable 

There is no well-defined standard for choosing among the various recognized distribution 

methods.  The unique facts and circumstances of each case drive the determination of which 

method is most appropriate.  In general, however, courts tend to look for the method that will 

achieve the highest distribution for the largest number of investors when assessing potential 

distribution schemes.  See, e.g., U.S. Commodity Futures Trading Comm'n v. Lake Shore Asset 

Mgmt. Ltd., 2010 WL 960362 (N.D. Ill. Mar. 15, 2010) (finding that “the ‘Rising Tide’ method 

is the most equitable because it prevents an investor who previously received funds as 

withdrawals from benefitting at the expense of other investors by retaining the benefit of the full 
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amount of his withdrawal plus a distribution calculated on the basis of net funds invested, rather 

than the recommended distribution amount adjusted to take into account all amounts already 

received.”);  U.S. Commodity Futures Trading Com'n v. Barki, LLC., 2009 WL 3839389 at *2 

(W.D.N.C. Nov. 12, 2009) (approving net investment method and rejecting other methods where 

rising tide method eliminated 55% of the Investors from the distribution, and where modified net 

investor method overly broadened the range of recovery); U.S. Commodity Futures Trading 

Com'n v. Equity Financial Group, Inc., 2005 WL 2143975, *25 (D.N.J. September 2, 2005) 

(approving rising tide method where it resulted in 85% of investors receiving more money than if 

net investor method was used, and only 13% receiving less, and where court found that investors 

“who received pre-receivership payments may not recover more than their proportionate share of 

their respective initial investments than other investors.”). 

After weighing the merits of the Net Investment, and the Rising Tide methods for treating 

withdrawals in calculating the pro rata distribution in the context of this case, the Receiver 

believes that the Rising Tide Method is more equitable because it results in greater distributions 

to a greater number of investors.  A comparison of the proposed interim distribution under both 

methods yields the following significant observations:  

• In this case, there were a greater number of investors that received no withdrawals (25) 

than those that did receive withdrawals prior to April 17, 2009 (19).  Accordingly, a 

greater number of investors stand to gain if the Receiver makes fewer distributions to 

investors that already received a partial recovery of their investment prior to the 

distribution.   
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• The Rising Tide Method results in a 7.3% greater recovery for the 25 investors that 

received no withdrawals, while reducing the recovery of the minority of investors that did 

make withdrawals during the life of their investments by an average of only 4.4%.   

• The total recovery percentages, which includes both pre and post distribution recoveries, 

are more uniform under the Rising Tide Method, and achieves greater parity among the 

investors.10  For example, under the Net Investment Method, investors that received no 

previous withdrawals would recover, on average, only 11.61% in this distribution, while 

investors that did receive withdrawals will on average obtain a 49.53% cumulative 

recovery.  Under the Rising Tide Method, that gap narrows to 18.9% and 45.14% 

respectively.   

• The Rising Tide method results in the exclusion of 13 investors (in this interim 

distribution – not necessarily future distributions), 6 of whom are potential principal claw 

back defendants in light of the circumstances of their withdrawals.  Importantly, if 

another distribution method were to be used that would contemplate these investors 

participating in the distribution, the Receiver would request that such investors be 

excluded from the initial distributions until such time that the Receiver’s pending or 

potential claims are finally resolved.11   

It is clear from the above analysis that requiring investor withdrawals to be credited 

against the investors’ respective pro rata shares enables investors who did not receive 

withdrawals to receive a relatively greater return on their investment.  In other words, Rising 

                                                 
10  This parity will increase in future distributions.  As more money is able to be distributed, the cumulative 
recovery of  the investors will be brought into greater balance.   
11  It would hardly be an economic or efficient use of resources to distribute funds to investors that may 
ultimately have to return those funds to the Receiver.  In the event certain investors are required to return their 
withdrawals pursuant to claw back actions brought be the Receiver, it is expected that they would participate in a 
final pro-rata distribution. 
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Tide provides a more effective remedy for those who need it the most.  By fully crediting for 

prior withdrawals, more funds will be available to distribute to those investors who received 

back little or nothing on their investments.  Therefore, those investors will be able to receive a 

higher percentage return on their claims than would otherwise occur under the Net Investment 

Method.  Notably, as more receivership funds are later disbursed in a second distribution, 

resulting in a higher total percentage amount returned to investors, a larger number of investors 

will be entitled to share in the “rising tide” of those additional distributions. 

By contrast, the Net Investment Method would allow investors to retain all withdrawals 

already received, and receive additional distributions regardless of whether they had already 

received more than their proportionate share.  This would violate the basic principle that 

“equality is equity.”  Cunningham, 265 U.S. at 13.  This method of distribution also fails to take 

into account the fact that the Defendants’ fraud affected all funds, not just those remaining in the 

accounts on the day of the freeze order.  In other words, under the net investment method, an 

investor who had already received a withdrawal thus would benefit at the expense of other 

investors by retaining the benefit of the full amount of his withdrawal plus a distribution 

calculated on the basis of net funds invested, rather than the recommended distribution amount 

adjusted to take into account all amounts already received. 

It is therefore the Receiver’s conclusion that based on all of the factors described above, 

the Rising Tide Method of distribution creates the most equitable results, creates more parity 

among the investors, and avoids the inequity that would otherwise result in a distribution that 

permits all claimants an additional recovery regardless of how much they have already received 

at the expense of other investors.   
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C. Priority 

Currently, there are three distinct classes of creditors that have established claims against 

the Receivership: Investor Creditors, Trade Creditors, and Oak Grove Partners, L.P. 

Investor Creditors are the limited partners of ACM II and Acorn II and as such 

contributed the majority of the funds that now make up the Receivership.  The total claims of all 

Investor Creditors combined is believed to be $30,863,469.05.12 

Trade Creditors are those persons and entities that provided goods or services to the 

Acorn Entities, but were not paid in return.  The total claims of all Trade Creditors combined 

equal approximately $82,240.99.13 

Lastly, Oak Grove occupies a unique position as a creditor of the Receivership Estate.  

Oak Grove operated as a separate investment partnership that pooled the assets of its investors to 

invest in other hedge funds.  Oak Grove solicited investments from a small number of the Acorn 

Investors in addition to others.  Because Mr. Young, through Acorn Capital, at certain times had 

control of Oak Grove’s accounts, he executed many unauthorized and undisclosed transfers from 

and to Oak Grove’s accounts.  For example, he paid redemptions to Acorn Investors out of funds 

from Oak Grove’s accounts, and directed the deposits of Acorn Investors into the accounts of 

Oak Grove.  In some instances, Young satisfied capital calls made on Oak Grove using funds 

belonging to the Acorn Entities.  In other instances Young caused Oak Grove to issue capital 

calls to its investors so that Young could use those funds to pay redemption requests from Acorn 

investors.  Ultimately, this unauthorized transactional activity resulted in a net loss to Oak 

                                                 
12  Because some claims remain in dispute, the Receiver cannot finalize the total claim amounts at issue.  
However this amount represents the Receiver’s estimate assuming the Court resolves the disputed claims in 
accordance with the Receiver’s position. 
13  See fn. 12. 
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Grove.  Accordingly, Oak Grove has a claim for the net deficit balance of those transactions, 

which is believed to be approximately $3.5 million.14 

The Receiver proposes to pay out distributions to each class of creditor on an equal basis.  

Although there may be arguments that one class should deserve higher priority than another, the 

Receiver believes that the simplest procedure is the most equitable and efficient in this case.  

First, the combined claims of all Trade Creditors are insignificant by comparison to other 

creditors, and therefore the Receiver does not believe it would be economical, or to any 

claimant’s benefit, to engage in litigation regarding the payment of those claims.  Second, as 

between the Investor Creditors and Oak Grove, the Receiver believes that both occupy similar 

equitable positions.  Both classes were used as a source of funds for the Defendants’ massive 

fraud, and both were net losers financially as a result.  Therefore, the Receiver believes equity 

and justice are best served by placing these two classes on equal footing in the distribution 

process.   

D. Amount of Distribution 

The Receiver proposes to distribute $4 million dollars through the proposed interim 

distribution, approximately 51% of the Receiver’s funds as of the date of filing.  The Receiver 

believes that this represents a significant amount of the Receivership Estate, while leaving 

sufficient funds in the Estate to pursue additional sources of funds and continue to pay the 

administrative costs of the Receivership.   

1. Cash on Hand 

As of the filing of this Motion, the Receivership currently has $7,775,976.00 in total 

available funds.  The Receiver expects to net at least an additional $1.3 million in early 2011 

                                                 
14  See fn. 12. 



 

23 
 

through the sale of the Florida real estate currently in the court approval process and an 

additional $100,000 pursuant to a settlement with another clawback defendant.   

2. Ongoing Need for Funds for Administration and to Pursue Additional 

Assets 

Given the complexity of this matter, the potential for disputes about the claims 

calculations and methods, and the claims the Receiver is currently investigating/pursuing, the 

Receiver believes it is prudent to distribute $4 million now and withhold the Receivership 

Estate’s remaining cash assets.  The Receiver is and will be expending significant time and 

expenses in an effort to resolve the lawsuits he has brought including the now pending 

professional liability claims against the former accounting/auditing firm for the Acorn Entities.  

The Receiver also is continuing to pursue the recovery of approximately $6,322,000 in fictitious 

profits paid out to a number of investors.  The Receiver has sought to recover those payments 

through settlement negotiations and, where necessary, filing lawsuits.  The Receiver believes that 

this activity will result in substantial gains to the Receivership Estate, which will exceed the 

costs required to pursue those claims.   

In addition, the Receiver will spend additional time and incur additional expenses in the 

administration of this matter.  For example, the Receiver anticipates: responding to a significant 

number of investor questions, and possibly objections, regarding the interim distribution; 

working to sell the remaining real property and private capital partnership interests owned by the 

Receivership Estate; preparing additional interim and final reports; working to resolve the tax 

obligations of the Estate; and recommending and implementing a final distribution at the 

conclusion of the Receivership.   

The Receiver is mindful of the fact that claimants would like as much of the estate 

distributed as soon as possible.  The Receiver’s recommendation has taken that concern into 
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consideration and the Receiver believes the holdback is prudent under the circumstances.  In 

light of the range of tasks remaining, the Receiver believes the recommended distribution strikes 

an appropriate balance between providing immediate recovery to the victims while preserving 

the ability of the Receivership to pursue its appointed objectives.   

3. Approved and Disputed Claims 

The Receiver has selected the proposed interim distribution amount with the intent of 

including the few currently disputed claims in the interim distribution (to the extent they would 

be entitled to receive a distribution under the plan outlined herein), but reserving payment on 

those claims until final resolution of the disputed claim amounts by the Court.15  The Receiver 

expects to file a claims resolution motion contemporaneously with or shortly after the filing of 

this motion so that those issues may be promptly addressed.  In proposing the distribution 

amount, the Receiver has assumed distribution amounts for those disputed claims consistent with 

the Receiver’s position to be submitted for final resolution by the Court.  Accordingly, it is 

possible that the Court may disagree with the Receiver’s position, which may result in the 

increase of certain of the claims at issue.  In that case, the Receiver would increase the 

distribution amount to cover the difference.  The Receiver believes that the amounts in dispute 

are not so significant that this possibility would materially alter the proposed distribution. 

V. CONCLUSION 

The foregoing reflects the Receiver’s best professional judgment on an equitable plan for 

distribution of receivership assets to victims of this fraud that is consistent with controlling legal 

authority and falls within the purview of the Court’s broad equitable discretion to approve a fair 

                                                 
15  The disputed claimants include one investor that is a potential principal clawback defendant.   Accordingly, 
the Receiver would not provide an interim distribution to that investor upon the resolution of his claim.  Regardless, 
under the propose Rising Tide Methodology this investor would not receive an interim distribution in any event, 
because the investor’s previous withdrawals exceed the proposed pro-rata distribution. 
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and reasonable plan of distribution.  The Receiver respectfully solicits comments, questions, and 

advice from the Court and interested parties with respect to the substance as well as the 

administrative implementation of the Receiver’s Plan.  Finally, the Receiver respectfully requests 

that the Court enter an order approving the steps outlined herein, substantially in the proposed 

form annexed to the Notice of Motion for an Order Approving the Receiver’s Proposed Plan of 

Distribution, filed concurrently herewith.  The Receiver respectfully requests this relief so that he 

may begin the process of distributing the proceeds and other assets of the receivership estate to 

the victims of this fraud, both investors and creditors of the Acorn Entities.   

 

 

Date: December 23, 2010    Respectfully submitted, 

        
 s/ Kevin Dooley Kent    

       Patricia M. Hamill, Esquire 
       Kevin Dooley Kent, Esquire 
       Attorney I.D. Nos.: PA 48416 & 85962 
       Conrad O’Brien PC 
       1515 Market Street, 16th Floor 
       Philadelphia, PA 19102-1921 
       Telephone: (215) 864-9600 
       Facsimile: (215) 864-9620 
       Counsel for Louis C. Bechtle, Receiver 

 



EXHIBIT A 



NOTICE OF MOTION TO APPROVE  

PLAN OF INTERIM DISTRIBUTION 
 

Donald Anthony Walker Young, Acorn II, L.P. and Acorn Capital Management, LLC 

by its Receiver, Louis C. Bechtle 

P.O. Box. 59227 

Philadelphia, PA  19103 

215-523-8307 – mail@acornreceiver.com 

 

RE: Securities and Exchange Commission v. Young, et al. 

United States District Court for the Eastern District of Pennsylvania, 

Civil Action No. 09-1634 

 

December 23, 2010 

 

IMPORTANT NOTICE 

Dear Creditor: 

This is an important notification from the federally-appointed Receiver in the above-

referenced matter.
1
  On December 23, 2010 the Receiver filed a Motion to Approve the 

Receiver’s Proposed Plan of Interim Distribution.  This plan may materially impact your rights 

as a creditor of the Receivership Estate.  If you have an objection to the Receiver’s 

recommended plan of distribution, you must file a response to the Receiver’s Motion. 

Pursuant to Rule 7.1 of the Eastern District of Pennsylvania Local Rules of Civil 

Procedure, responses to this Motion are due within seventeen (17) days of your receipt of 

this Notice.  Responses to the Receiver’s proposed plan must be filed with Court and should not 

be submitted to the Receiver.  In addition to this notice, a copy of the Receiver’s Proposed Plan 

of Interim Distribution has been posted on the Receiver’s website at www.acornreceiver.com.     

 

CONRAD O’BRIEN, PC 

 

      ______________________ 

      Patricia M. Hamill, Esq. 

Kevin Dooley Kent, Esq. 

Counsel for the Receiver 

                                                 
1
 For information regarding the Receivership, including the June 25, 2009 Order Appointing the Receiver, please 

visit http://www.acornreceiver.com. 
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EXHIBIT C 



SEC v. Acorn Capital Management, LLC, et al.
Rising Tide and Net Investment Distribution Analysis - 1st Interim Distribution

Claimants
Total 

Claims Claim Amount
Pre-Distribution 

Recovery

# of Claimants 
Receiving a 
Distribution

Distribution 
Amount

Average 
Cumulative 
Recovery

# of Claimants 
Receiving a 
Distribution

Distribution 
Amount

Average 
Cumulative 
Recovery

Investors Claims:
Who Did Not Receive Redemptions 24 14,186,605$           0.00% 24 2,682,204$          18.91% 24 1,646,519$          11.61%
Who Received Redemptions 17 15,169,655             39.97% 6 551,889               42.79% 17 1,760,614            46.94%
Disputed Investors 3 1,507,209               41.43% 1 85,080                 47.74% 3 174,929               48.23%

Total Investor Claims 44 30,863,469             27.13% 31 3,319,173            36.48% 44 3,582,062            35.59%

Oak Grove Partners, LP 1 3,517,762               0.00% 1 665,089               18.91% 1 408,277               11.61%
Trade Creditors 27 83,241                    0.00% 27 15,738                 18.91% 27 9,661                   11.61%

Total Claimants 72 34,464,472$          20.35% 59 4,000,000$          32.09% 72 4,000,000$         29.59%

Net InvestmentRising Tide
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EXHIBIT D 



SEC v. Acorn Capital Management, LLC, et al.
Distribution Amounts - Rising Tide Method

Investor # Claimant Name Total Contributions Total Redemptions Net Transactions
Gross Distribution 

Amount
Net Distribution 

Amount
% Cumulative 

Recovery to Date

Investors that did not receive redemptions:
1 596,855$                      -$                                 596,855$                      112,845$                      112,845$                      18.91%
2 200,000                        -                                   200,000                        37,813                          37,813                          18.91%
3 115,000                        -                                   115,000                        21,743                          21,743                          18.91%
6 1,073,448                     -                                   1,073,448                     202,953                        202,953                        18.91%
7 115,692                        -                                   115,692                        21,874                          21,874                          18.91%
9 200,000                        -                                   200,000                        37,813                          37,813                          18.91%

10 700,000                        -                                   700,000                        132,346                        132,346                        18.91%
11 2,084,042                     -                                   2,084,042                     394,021                        394,021                        18.91%
15 67,000                          -                                   67,000                          12,667                          12,667                          18.91%
16 234,175                        -                                   234,175                        44,275                          44,275                          18.91%
22 2,592,268                     -                                   2,592,268                     490,110                        490,110                        18.91%
24 100,000                        -                                   100,000                        18,907                          18,907                          18.91%
27 600,000                        -                                   600,000                        113,440                        113,440                        18.91%
30 150,000                        -                                   150,000                        28,360                          28,360                          18.91% [A]
33 1,000,000                     -                                   1,000,000                     189,066                        189,066                        18.91%
34 10,000                          -                                   10,000                          1,891                           1,891                           18.91%
35 1,000,000                     -                                   1,000,000                     189,066                        189,066                        18.91%
43 66,000                          -                                   66,000                          12,478                          12,478                          18.91%
47 100,000                        -                                   100,000                        18,907                          18,907                          18.91%
60 1,200,000                     -                                   1,200,000                     226,879                        226,879                        18.91%
66 1,350,000                     -                                   1,350,000                     255,239                        255,239                        18.91%
68 43,687                          -                                   43,687                          8,260                           8,260                           18.91%
78 350,000                        -                                   350,000                        66,173                          66,173                          18.91%
79 238,437                        -                                   238,437                        45,080                          45,080                          18.91%

Investors who did not receive redemptions total 14,186,605                   -                                   14,186,605                   2,682,204                     2,682,204                     18.91%

Investors that received redemptions:
5 577,000                        42,482                          534,518                        109,091                        66,609                          18.91%
8 345,000                        30,692                          314,308                        65,228                          34,536                          18.91%

13 1,033,418                     450,000                        583,418                        195,384                        -                                   43.54%
14 4,705,522                     1,190,600                     3,514,922                     889,654                        -                                   25.30%
20 2,250,000                     1,735,000                     515,000                        425,398                        -                                   77.11%
21 1,200,000                     250,000                        950,000                        226,879                        -                                   20.83%
23 2,200,000                     409,000                        1,791,000                     415,945                        6,945                           18.91%
26 1,159,443                     1,677,992                     (518,549)                      219,211                        -                                   144.72%
28 1,217,422                     150,000                        1,067,422                     230,173                        80,173                          18.91%
29 1,905,250                     1,977,850                     (72,600)                        360,218                        -                                   103.81%
32 850,000                        879,579                        (29,579)                        160,706                        -                                   103.48%
36 299,175                        386,082                        (86,907)                        56,564                          -                                   129.05%
37 159,303                        250,000                        (90,697)                        30,119                          -                                   156.93%
38 1,000,000                     937,378                        62,622                          189,066                        -                                   93.74% [B]
39 2,012,869                     686,740                        1,326,129                     380,565                        -                                   34.12% [B]
40 702,500                        1,225,000                     (522,500)                      132,819                        -                                   174.38%
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SEC v. Acorn Capital Management, LLC, et al.
Distribution Amounts - Rising Tide Method

Investor # Claimant Name Total Contributions Total Redemptions Net Transactions
Gross Distribution 

Amount
Net Distribution 

Amount
% Cumulative 

Recovery to Date
41 500,000                        601,612                        (101,612)                      94,533                          -                                   120.32%
44 233,794                        346,839                        (113,045)                      44,203                          -                                   148.35%
46 306,000                        100,000                        206,000                        57,854                          -                                   32.68%
48 6,500,000                     6,138,242                     361,758                        1,228,929                     -                                   94.43% [B]
49 13,261,415                   13,470,791                   (209,376)                      2,507,282                     -                                   101.58%
51 1,700,000                     2,333,035                     (633,035)                      321,412                        -                                   137.24%
53 750,000                        877,939                        (127,939)                      141,799                        -                                   117.06%
55 3,506,000                     3,934,157                     (428,157)                      662,865                        -                                   112.21%
56 1,445,000                     2,051,751                     (606,751)                      273,200                        -                                   141.99%
57 11,575,000                   11,842,755                   (267,755)                      2,188,439                     -                                   102.31%
58 1,000,000                     1,142,011                     (142,011)                      189,066                        -                                   114.20%
59 4,000,000                     5,585,526                     (1,585,526)                   756,264                        -                                   139.64%
62 3,200,000                     2,692,709                     507,291                        605,011                        -                                   84.15% [B]
69 2,062,173                     101,500                        1,960,673                     389,887                        288,387                        18.91%
63 1,000,000                     1,214,979                     (214,979)                      189,066                        -                                   121.50%
64 750,000                        1,095,103                     (345,103)                      141,799                        -                                   146.01%
65 312,000                        353,310                        (41,310)                        58,989                          -                                   113.24%
70 300,000                        375,969                        (75,969)                        56,720                          -                                   125.32%
71 1,800,000                     1,514,406                     285,594                        340,319                        -                                   84.13% [B]
72 2,000,000                     2,084,413                     (84,413)                        378,132                        -                                   104.22%
73 115,000                        139,832                        (24,832)                        21,743                          -                                   121.59%
77 25,000                          6,000                           19,000                          4,727                           -                                   24.00%
80 1,350,000                     180,000                        1,170,000                     255,239                        75,239                          18.91%

Investors who did receive redemptions total 79,308,284                   70,461,274                   8,847,010                     14,994,498                   551,889                        89.91%

Disputed Investors:
17 379,528                        248,671                        130,857                        71,756                          -                                   65.52%
18 2,247,262                     1,320,910                     926,352                        424,881                        -                                   58.78% [B]
42 450,000                        -                                   450,000                        85,080                          85,080                          18.91%

Disputed investors total 3,076,790                     1,569,582                     1,507,209                     581,716                        85,080                          47.74%

Total investor distributions 96,571,680                   72,030,856                   24,540,824                   18,258,419                   3,319,173                     52.19%

Other claimants:
Archer & Buchanan Architecture, Ltd 1,777                           1,777                           18.91%
Argyle Electric Inc. 574                              574                              18.91%
Bartville Harness Shop 99                                99                                18.91%
Big Ridge Gun Smiths, Inc. 207                              207                              18.91%
Bloomberg Finance L.P. 34                                34                                18.91%
C.Sharkey Enterprises Inc. 229                              229                              18.91%
Dan Flemal - Flemal Landscape 288                              288                              18.91%
E.A Harvey, Inc. - Heating & Air Conditioning 2,382                           2,382                           18.91%
Eliza Phillips Consulting, LLC dba Phillips Philanthropy Advisors 1,076                           1,076                           18.91%
Embreeville Mill 207                              207                              18.91%
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SEC v. Acorn Capital Management, LLC, et al.
Distribution Amounts - Rising Tide Method

Investor # Claimant Name Total Contributions Total Redemptions Net Transactions
Gross Distribution 

Amount
Net Distribution 

Amount
% Cumulative 

Recovery to Date
Haynes Garage Inc. 39                                39                                18.91%
Jarl Mork 356                              356                              18.91%
Kassatly 118                              118                              18.91%
Keith Kroeger Associates 3,309                           3,309                           18.91%
Lehto Lawn Maintenance & Nursery 139                              139                              18.91%
Louis L. Mandich - Last Chance Garage 421                              421                              18.91%
Oak Grove Partners, LP 665,089                        665,089                        18.91%
Options Price Reporting Authority (OPRA) 17                                17                                18.91%
Orange Pest Control & Service, Inc. 113                              113                              18.91%
P&M of Palm Beach 61                                61                                18.91%
Paychex, Inc. 66                                66                                18.91%
PECO Energy Company 134                              134                              18.91%
Pennsylvania State Workers' Insurance Fund 454                              454                              18.91%
Pool Care Specialists, Inc. 1,330                           1,330                           18.91%
Richard Wright 1,411                           1,411                           18.91%
Swimming Pool Services Inc. d/b/a Caribbean Pool Services & Repairs 107                              107                              18.91%
The Dye Preserve 89                                89                                18.91%
United Healthcare 702                              702                              18.91%

Total other claimants 680,827                        680,827                        18.91%

Total investor and other claimants 96,571,680$                 72,030,856$                 24,540,824$                 18,939,246$                 4,000,000$                   43.87%

Note A: The Receiver has tentatively accepted the investor's claim pending receipt of additional supporting documentation.
Note B: The Receiver is in the process of evaluating principal clawback claims against certain investors.  The Receiver will not be making interim distributions to these investors.
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EXHIBIT E 



SEC v. Acorn Capital Management, LLC, et al.
Distribution Amounts - Net Investment Method

Investor # Claimant Name Total Contributions Total Redemptions Net Transactions Distribution Amount
% Cumulative 

Recovery to Date

Investors that did not receive redemptions:
1 596,855$                      -$                                  596,855$                      69,272$                        11.61%
2 200,000                        -                                    200,000                        23,212                          11.61%
3 115,000                        -                                    115,000                        13,347                          11.61%
6 1,073,448                     -                                    1,073,448                     124,586                        11.61%
7 115,692                        -                                    115,692                        13,427                          11.61%
9 200,000                        -                                    200,000                        23,212                          11.61%

10 700,000                        -                                    700,000                        81,243                          11.61%
11 2,084,042                     -                                    2,084,042                     241,877                        11.61%
15 67,000                          -                                    67,000                          7,776                            11.61%
16 234,175                        -                                    234,175                        27,179                          11.61%
22 2,592,268                     -                                    2,592,268                     300,863                        11.61%
24 100,000                        -                                    100,000                        11,606                          11.61%
27 600,000                        -                                    600,000                        69,637                          11.61%
30 150,000                        -                                    150,000                        17,409                          11.61% [A]
33 1,000,000                     -                                    1,000,000                     116,062                        11.61%
34 10,000                          -                                    10,000                          1,161                            11.61%
35 1,000,000                     -                                    1,000,000                     116,062                        11.61%
43 66,000                          -                                    66,000                          7,660                            11.61%
47 100,000                        -                                    100,000                        11,606                          11.61%
60 1,200,000                     -                                    1,200,000                     139,274                        11.61%
66 1,350,000                     -                                    1,350,000                     156,683                        11.61%
68 43,687                          -                                    43,687                          5,070                            11.61%
78 350,000                        -                                    350,000                        40,622                          11.61%
79 238,437                        -                                    238,437                        27,673                          11.61%

Investors who did not receive redemptions total 14,186,605                   -                                    14,186,605                   1,646,519                     11.61%

Investors that received redemptions:
5 577,000                        42,482                          534,518                        62,037                          18.11%
8 345,000                        30,692                          314,308                        36,479                          19.47%

13 1,033,418                     450,000                        583,418                        67,712                          50.10%
14 4,705,522                     1,190,600                     3,514,922                     407,947                        33.97%
20 2,250,000                     1,735,000                     515,000                        59,772                          79.77%
21 1,200,000                     250,000                        950,000                        110,258                        30.02%
23 2,200,000                     409,000                        1,791,000                     207,866                        28.04%
26 1,159,443                     1,677,992                     (518,549)                       -                                    144.72%
28 1,217,422                     150,000                        1,067,422                     123,887                        22.50%
29 1,905,250                     1,977,850                     (72,600)                         -                                    103.81%
32 850,000                        879,579                        (29,579)                         -                                    103.48%
36 299,175                        386,082                        (86,907)                         -                                    129.05%
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SEC v. Acorn Capital Management, LLC, et al.
Distribution Amounts - Net Investment Method

Investor # Claimant Name Total Contributions Total Redemptions Net Transactions Distribution Amount
% Cumulative 

Recovery to Date
37 159,303                        250,000                        (90,697)                         -                                    156.93%
38 1,000,000                     937,378                        62,622                          7,268                            94.46% [B]
39 2,012,869                     686,740                        1,326,129                     153,913                        41.76% [B]
40 702,500                        1,225,000                     (522,500)                       -                                    174.38%
41 500,000                        601,612                        (101,612)                       -                                    120.32%
44 233,794                        346,839                        (113,045)                       -                                    148.35%
46 306,000                        100,000                        206,000                        23,909                          40.49%
48 6,500,000                     6,138,242                     361,758                        41,986                          95.08% [B]
49 13,261,415                   13,470,791                   (209,376)                       -                                    101.58%
51 1,700,000                     2,333,035                     (633,035)                       -                                    137.24%
53 750,000                        877,939                        (127,939)                       -                                    117.06%
55 3,506,000                     3,934,157                     (428,157)                       -                                    112.21%
56 1,445,000                     2,051,751                     (606,751)                       -                                    141.99%
57 11,575,000                   11,842,755                   (267,755)                       -                                    102.31%
58 1,000,000                     1,142,011                     (142,011)                       -                                    114.20%
59 4,000,000                     5,585,526                     (1,585,526)                    -                                    139.64%
62 3,200,000                     2,692,709                     507,291                        58,877                          85.99% [B]
69 2,062,173                     101,500                        1,960,673                     227,559                        15.96%
63 1,000,000                     1,214,979                     (214,979)                       -                                    121.50%
64 750,000                        1,095,103                     (345,103)                       -                                    146.01%
65 312,000                        353,310                        (41,310)                         -                                    113.24%
70 300,000                        375,969                        (75,969)                         -                                    125.32%
71 1,800,000                     1,514,406                     285,594                        33,146                          85.98% [B]
72 2,000,000                     2,084,413                     (84,413)                         -                                    104.22%
73 115,000                        139,832                        (24,832)                         -                                    121.59%
77 25,000                          6,000                            19,000                          2,205                            32.82%
80 1,350,000                     180,000                        1,170,000                     135,792                        23.39%

Investors who did receive redemptions total 79,308,284                   70,461,274                   8,847,010                     1,760,614                     91.72%

Disputed Investors:
17 379,528                        248,671                        130,857                        15,187                          69.52%
18 2,247,262                     1,320,910                     926,352                        107,514                        63.56% [B]
42 450,000                        -                                    450,000                        52,228                          11.61%

Disputed investors total 3,076,790                     1,569,582                     1,507,209                     174,929                        48.23%

Total investor distributions 96,571,680                   72,030,856                   24,540,824                   3,582,062                     50.52%

Other claimants:
Archer & Buchanan Architecture, Ltd 1,091                            11.61%
Argyle Electric Inc. 352                               11.61%
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SEC v. Acorn Capital Management, LLC, et al.
Distribution Amounts - Net Investment Method

Investor # Claimant Name Total Contributions Total Redemptions Net Transactions Distribution Amount
% Cumulative 

Recovery to Date
Bartville Harness Shop 60                                 11.61%
Big Ridge Gun Smiths, Inc. 127                               11.61%
Bloomberg Finance L.P. 21                                 11.61%
C.Sharkey Enterprises Inc. 140                               11.61%
Dan Flemal - Flemal Landscape 177                               11.61%
E.A Harvey, Inc. - Heating & Air Conditioning 1,462                            11.61%
Eliza Phillips Consulting, LLC dba Phillips Philanthropy Advisors 660                               11.61%
Embreeville Mill 127                               11.61%
Haynes Garage Inc. 24                                 11.61%
Jarl Mork 218                               11.61%
Kassatly 72                                 11.61%
Keith Kroeger Associates 2,031                            11.61%
Lehto Lawn Maintenance & Nursery 85                                 11.61%
Louis L. Mandich - Last Chance Garage 259                               11.61%
Oak Grove Partners, LP 408,277                        11.61%
Options Price Reporting Authority (OPRA) 10                                 11.61%
Orange Pest Control & Service, Inc. 70                                 11.61%
P&M of Palm Beach 37                                 11.61%
Paychex, Inc. 41                                 11.61%
PECO Energy Company 83                                 11.61%
Pennsylvania State Workers' Insurance Fund 279                               11.61%
Pool Care Specialists, Inc. 817                               11.61%
Richard Wright 866                               11.61%
Swimming Pool Services Inc. d/b/a Caribbean Pool Services & Repairs 66                                 11.61%
The Dye Preserve 54                                 11.61%
United Healthcare 431                               11.61%

Total other claimants 417,938                        11.61%

Total investor and other claimants 96,571,680$                 72,030,856$                 24,540,824$                 4,000,000$                   40.79%

Note A: The Receiver has tentatively accepted the investor's claim pending receipt of additional supporting documentation.
Note B: The Receiver is in the process of evaluating principal clawback claims against certain investors.  The Receiver will not be making interim distributions to these investors.
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